
APPELLATE CRIMINAL 
Before Dulat and Bishan Narain, JJ.

THE STATE,—Appellant 
versus

DINA NATH and others,—Respondents.
Criminal Appeal No. 468 of 1954

1955 Press (Objectionable Matters) Act (LVI of 1951)—
-------------- Penal Code (XLV of 1860)—Section 292—General Clauses

October, 6th Act ( X  of 1897)—Section 26—Section 292, Penal Code, 
whether repealed by the Press (Objectionable Matters) 
Art—Repeal by Implication—Word “Obscene” in section 
292, Penal Code, meaning of.

Held, that the Press (Objectionable Matters) Act is not 
inconsistent with the provisions of section 292 of the Indian 
Penal Code. Hence section 292 cannot be deemed to have 
been impliedly repeald by the Press (Objectionable 
Matters) Act. Courts of law are not in favour of holding 
that a Statute or a section thereof has been repealed by 
implication by subsequent legislation and this principle 
has been recognized in section 26 of the General Clauses 
Act.

Held also, that the word ‘obscene’ has not been defined 
in the Indian Penal Code and the determination of this 
question depends on various circumstances. The idea as 
to what is to be deemed to be obscene varies from age to 
age, from region to region and even from person to person. 
As a matter of fact all that can be done in such a case is to 
apply a set of tests which depends on every individual’s 
notion of obscenity. The test of obscenity is this: whether 
the tendency of the matter charged as obscene is to de- 
prave and corrupt those whose minds are open to such 
immoral influences, and into whose hands a publication of 
this sort may fall.

Rex v. Wright (1), Lowe v. Dorling and Son (2), The 
State v. Gurcharan Singh (3), Sukanta Halder v. The State 
(4), The Queen v. Hicklin (5), and The State v. Mulkh Raj, 
etc. (6), referred to.

(1) (175...) 1 Burr. 543
(2) (1906) 2 K.B. 772
(3) A .I.R . 1952 Punjab 89
(4) A.I.R. 1952 Cal. 214
(5) (1868) 3 Q.B. 360
(6) Cr. A . No. 212 of 1952
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State Appeal from the order of Shri Harbans Singh, 
Sessions Judge, Ludhiana, dated 16th June, 1954, reversing 
that of Shri Banwari Lal, Section 30, Magistrate, Ludhiana, 
dated 2nd April, 1954, acquitting the accused.
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K. S. Chawla, Assistant Advocate-General, for the Ap- 
pellant.

H. R. Sodhi and Daljit Singh, for Respondents.

J u d g m e n t

B ishan  N arain , J. Hakim Dina Nath, the editor Bishan Narain, 
and publisher of a journal called ‘ Munawwar ’, Nand J- 
Singh the keeper and Joginder Singh the manager of 
Guru Nank Press were prosecuted under section 292,
Indian Penal Code, for the article printed in the two ; 
issues of May and June, 1953 of that journal. Sepa- 
rate charges were framed for each issue of the j 
journal. Dina Nath admitted that he was the edi
tor and the publisher of this journal and that 
he was the author of the same but he denied that 
it was obscene. Nand Singh admitted that 
he was the keeper of the press but plead
ed that the article was printed in his absence 
while Joginder Singh pleaded that he was working 
merely as a clerk in the press and that he had no 
knowledge that the article was obscene. After hear
ing the evidence produced by the parties the trial 
Magistrate came to the conclusion that the said article 
was obscene and sentenced Dina Nath to undergo one 
month’s rigorous imprisonment and to pay Rs. 200 
fine on each charge but the sentence of imprisonment 
was ordered to run concurrently. Nand Singh and 
Joginder Singh were ordered to pay Rs. 75 and 
Rs. 25 respectively, on each charge. The trial 
Magistrate confiscated the copies of the journal con
taining the offending article under section 521,
Criminal Procedure Code. On appeal Dina Nath and 
Nand Singh were acquitted Dy the Sessions Judge,
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The State Ludhiana, on the finding that section 292, Indian 
v• Penal Code, had been impliedly repealed by the Press

Dln&others and (Objectionable Matter) Act No. LVI of 1951 (herein- 
erS after called the 1951 Act). It was further held that 

Bishan Narain, any case Joginder Singh could not have been pro- 
J. secuted under the 1951 Act and, therefore, he was 

rightly prosecuted under section 292, Indian Penal 
Code, but as the prosecution had failed to prove that 
Joginder Singh had any knowledge of the offending 
article being obscene his acquittal was ordered. The 
State has appealed to this Court against the order of 
acquittal under section 417, Criminal Procedure 
Code. ■*

The point that requires decision in this appeal is 
whether section 292, Indian Penal Code, must be 
deemed to have been impliedly repealed by the 1951 
Act so far as the keeper of the press and the publisher 
are concerned.

Now it is well established that Courts of law 
are not in favour of holding that a statute or a section 
has been repealed by implication by subsequent 
legislation. The implied repeal may, however, be 
inferred if the special Act read as a whole is intended 
to be complete in itself. Farwell, L. J., approved of 
the rule stated in Rex v. Wright. (1 ), in his judgment 
in Lowe v. Dorling and Son, (2 ), and observed at 
page 784 in these words—

“The rule was recognized by Lord Mansfield 
in Rex v. Wright (1 ), and in a note to 2 
Hawkin’s Pleas of the Crown (1824 ed.), 
P. 290, is thus stated: ‘The true rule seems 
to be this: where the offence was punish
able before the statute prescribing a parti
cular method of punishing it, then such 
particular remedy is cumulative, and does

(1) (1758) 1 Burr. 543
(2) (1906) 2 K.B. 772

I' t
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-not take away the former- remedy; but The' State 
where the statute only enacts ‘that the do- v. 
ing an act, not punishable before, shall for Dina Nath and 
the future be punishable in such and such others 
a particular manner” , there it is necessary Bishan Narain 
to pursue such particular method, and not j. 
the common law method of indictment.’
The same principles apply equally whether 
the offence is regarded as an invasion of 
public rights calling for criminal or of 
private rights calling for civil proceed
ings” .

The rules relevant for the purpose of solving this 
problem are summarised in Maxwell’s well-known 
book “Interpretation of Statutes” and it is not neces
sary to repeat them in this judgment. For proper 
decision of the matter it is necessary to find out the 
object and purpose of the 1951 Act. Now, no person 
can keep a press and no newspaper can be published 
unless a declaration specified in sections 4 and 5 of 
the Pmss and Registration of Books Act, 1867 (Act 
No. X XV  of 1867) is made and subscribed before a 
Magistrate. The 1951 Act applies mainly to keepers 
of the press and publishers and its object is to provide 
against the printing and publication incitement to 
crime and other objectionable matter. The objection
able matter is defined in section 3 which reads—

“3. In this Act, the expression ‘objectionable 
matter’ means any words, signs or visible 
representations which are likely to—

(i) incite or encourage anv person to resort 
to violence or sabotage for the pur
pose of overthrowing or undermining 
the Government established by Taw 
in India or in any State thereof or its 
authority in any area; o r .......
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The State 
v .

Dina Nath and 
others

Bishan Narain, 
J.

(ii) incite or encourage any person to com
mit murder, sabotage or any offence 
involving violence; or

(iii) incite or encourage any person to
interfere with the supply and distri
bution of food or other essential com
modities or with essential services; 
or

(iv ) seduce any member of any of the 
armed forces of the Union or of the 
police forces from his allegiance or 
his duty, or prejudice the recruiting 
of persons to serve in any such force 
or prejudice the discipline of any 
such force; or

(v ) promote feelings of enmity or hatred
between different sections of the peo
ple of India; or which—

(vi) are grossly indecent, or are scurrilous
or obscene or intended for blackmail.”

The Explanation II given in this section reads as 
follows :—

“ In judging whether any matter is objectionable- 
matter under this Act, the effect of the 

words, signs or visible representations, and 
not the intention of the keeper of the press 
or the publisher of the newspaper or news- 
sheet, as the case may be, shall be taken 
into account.”

In the present case we are concerned with 
sub-clause (v i) relating to grossly indecent or 
obscene matter.
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Sections . 4 to 6 deal with the keeper of a press. The State 
When on the complaint of the competent authority 
appointed by the State Government for the purpose a and
Sessions Judge is satisfied that sufficient grounds exist _____
for demanding security from the keeper of the press he Bishan Narain, 
shall make enquiries in the manner provided in the J- 
Act. If he is satisfied that the press is used for the pur
pose of printing and publishing newspapers or news- 
sheets, etc., containing objectionable matter, and if he 
is further satisfied that there are sufficient grounds for 
demanding security, then he shall direct the keeper of 
the press to deposit security. Section 5 empowers the 
Sessions Judge to forfeit the security already deposited 
and demand deposit of further security on the same 
grounds and in the same manner as laid down in section 
4 of the Act. If the required security is not deposited 
within time under section 6, then the keeper’s declara
tion under the Press Registration Act. shall be deemed 
to be annulled and a fresh declaration will not be 
allowed to be made unless the orders made under sec
tions 4 and 5 are complied with and if without com
plying with these orders a press prints or publishes any 
matter whether obscene or otherwise it shall be for
feited to Government after necessary inquiries 
held into the matter. Similar provisions are enacted 
in sections 7 to 9 relating to the publisher of the news
papers or news-sheets, etc., but in section 9 (3 ) it is 
provided that the keeper of the press, who knowingly 
prints and publishes any newspaper, etc., in contraven
tion of section 9 (2 ), is liable to punishment with im
prisonment and fine and if he repeats the offence the 
press is liable to be forfeited.

Section 26 of this Act provides that if the keeper 
of the press publishes or prints in contravention of sec
tions 4 and 5 and the publisher does so in contraven
tion of sections 7 and 8, then they shall be punishable 
with imprisonment and fine. Penalties are also laid 
down in section 27 of the Act for a person who dis
seminates unauthorised newspapers, etc.
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The State Section 34 lays down that for the same act or
omission proceedings shall be taken against the keeper 

ina Nath and Q| press an(j publisher either under section 4
_____  or section 5 or section 7 or section 8 or they shall be

iishan. Narain, prosecuted under section 26, but that they will not be 
J- proceeded against under both the provisions of law.

[  VOL. -IX

, - Broadly speaking, under the 1951 Act printing 
of obscene matter is an obiectionable matter and the 
Sessions Judge has authority to demand security, and if 
objectionable matter is again printed then be may 
forfeit the security already deposited and demand 
fresh security. If any publication is made, whether 
obiectionable or otherwise, without depositing the 
required security, then the persons concerned are 
liable to punishment with imprisonment and fine. 
Section 26. it is to be noticed, has no direct applica
tion to a keener of the press or a publisher who is 
responsible for publishing an obscene matter. More
over even if a Sessions Judge is satisfied that, the 
article in ouestion is obscene, he need not pass order 
forfeiting security or demanding deposit of fresh 
security unless he is further satisfied that such an 

it; necessary. Therefore, the publication of an 
obscen° matter bv |ts°]f is not necossarilv ouubhable 
even if it be assumed that demand of security is a 
pnnishmopt. Such a demand. T mav point out, is not 
considered to be a punishment under section 53 of 
the Tndiori Penal Code. What is made nurd'diablo 
in the 1 P51 Act is the printing and publication with
out filing declaration reauired under the 1867 or 
19M Act. In the circumstances it appears to me that 
the 1951 Act doe«j pot provide for punishment for 

• printing and publishing obscene matter hut provides 
only against the repetition of such nuhli 
is preventive in nature regarding ohieetmuahV 
matters and net penal. This conclusion is supported 
by the fgpt that the Act specifically states that -th« 
intention of the publisher or keeper of the press is .not



to be taken into consideration in deciding whether a 
matter is objectionable matter or not and further as 
far as proceedings under sections 4 to 9 are concern
ed, they are called ‘proceedings’ as distinct from the 
word ‘prosecution’ as used in section 26.

On the other hand under section 292, Indian 
Penal Code, once a person is found to have been con
cerned with the publication of obscene matter, the 
Court must convict and punish him. It is not left to 
the discretion of the Court to hold him guilty under 
the section and not yet to convict him. Of course 
the extent of punishment is left to the discretion of 
the Court subject to the maximum prescribed in the 
Act. Moreover a person found guilty under section 
292, Indian Penal Code, is considered as an offender 
and is guilty of having committed an offence.

Taking the two Acts together, I am unable to see 
that section 292, Indian Penal Code, cannot be read 
together with the 1951 Act. It seems to me that the 
provisions of section 292, Indian Penal Code, are not 
inconsistent with the provisions of the 1951 Act, and, 
therefore, it cannot be said that section 292, Indian 
Penal Code, is repealed by implication by the subse
quent Act.

The learned counsel for the respondents strong
ly relied on toe decision by a Division Bench of this 
Court reported in The State v. Gurcharan Singh (1 ), 
but in my opinion that decision is of no assistance in 
deciding the present case. In that case it was held 
that section 409, Indian Penal Code, concerning public 
servants has been impliedly repealed by section 5(1) 
(c )  of the Prevention of Corruption Act, 1947, and it 
was so held on the grounds that the 1947 Act has 
made a provision for previous sanction of the appro
priate authority for prosecution as necessary, the ac
cused has been given a right to give evidence as a wit
ness and there is a change in the sentence that can be

(1) A.I.R. 1952 Punjab 89
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The State awarded under the 1947 Act. In the present case,
, , however, the inquiry to be held by the Sessions Judge>ma Nath and . . . . . .  ' .. . . .

others 1S nca a trial or a Prosecution nor is there any pumsh-
_____ ment prescribed for printing or publishing an obscene

3ishan Narain, matter as that word is not defined in the Indian Penal
J- Code. Moreover it cannot be said that the ingredients

of the offence laid down in section 292, Indian Penal
Code, have been repeated in the 1951 Act or that the
1951 Act qua this provision of Indian Penal Code
covers the same ground.

Even if it be held that the publication of obscene 
matter is an offence and is punishable under the 1951 
Act as well as under the Indian Penal Code, I am of 
the opinion that section 292, Indian Penal Code, can
not be held to have been impliedly repealed in view of 
section 26 of the General Clauses Act which reads—

“Where an act or omission constitutes an offence 
under two or more enactments, then the 
offender shall be liable to be prosecuted 
and punished under either or any of those 
enactments, but shall not be liable to be 
punished twice for the same offence.”

The statute books of the Central and State Legisla
tures are full of enactments in which acts and omis
sions which are made punishable by Indian Penal 
Code are also dealt with under special Acts and in my 
opinion this section 26 of the General Clauses Act 
was enacted with a view to avoid implied repeal of 
the general Acts by the enactment of special Acts. 
It is to be noticed that the Legislature when enacting 
the 1951 Act did not consider that section 26 of the 
General Clauses Act covered the case of persons 
under sections 4 to 9 and enacted a separate section 
34, and this fact to my mind indicates that the Legis
lature did not consider the proceedings under sections 
4 to 9 as dealing with offences at all.
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Taking all these matters injto consideration, I The State 
hold that the learned Sessions Judge was in error in . v- 
holding that section 292, Indian Penal Code, has ^ ina an

been impliedly repealed by the 1951 Act so far as it _____
is applicable to the keepers of the press and pub- Bishan Naraii 
lishers of offending articles. The result is that this J-
appeal must be accepted and the case remanded to 
the Sessions Judge for decision in accordance with law.

At this stage the learned counsel for the respon
dents submitted that Dina Nath has migrated from 
Ludhiana and has settled down in Chandigarh and 
further that he has stopped publishing the journal 
‘Munawwar’ and requested on the ground of con
venience that the case may be decided on merits by 
this Court. To the taking of this step no serious 
objection was raised by the learned Counsel appear
ing for the State. In the circumstances we have 
transferred the case from the Court of Sessions 
Judge, Ludhiana, to this Court on the ground of 
general convenience and in the interest of justice 
under section 526, Criminal Procedure Code, and we 
now proceed to deal with the matter on merits. We 
have read the articles upon which prosecution is 
based and have also examined the journal’s general 
tenor. The article deals with matters of sex and re
produces for the most part passages and stories pub
lished in several books and journals. The article is 
also illustrated. There is no doubt that some pas
sages deal with intimate matters of sex but I am of 
the opinion that these passages cannot be considered 
to be obscene.

The word ‘obscene’ has not been defined in the 
Indian Penal Code and the determination of this 
question depends on various circumstances. The 
idea as to what is to be deemed to be obscene varies 
from age to age, from region to region and even from 
person to person. As a matter of fact all that can be
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The State done in such a case is to apply a set of tests which 
v. depends on every individual’s notion of obscenity and 

Dina Nath and there is no doubt, as laid down in Sukanta Haider v. 
others The State, (11, that there cannot be an immutable

Bish-in Narain standard °f moral values. “The test of obscenity was 
j. ’ laid down by Cockburn, C.J., in The Queen v. Hicklin,

(2), and has been accepted by all the Courts in this 
country. Cockburn, C. J., has laid down that “the 
test of obscenity is this, whether the tendency of the 
matter charged as obscenity is to deprave and corrupt 
those whose minds are open to such immoral in
fluences, and into whose hands a publication of this 
sort may fall.” “ This test was accepted in The 
State v. Mulkh Raj, etc. (3), by a Division Bench of 
this Court consisting of Khosla and Falshaw, JJ. 
Adopting this test it cannot be said that the object of 
this article or its tendency is to corrupt the innocent 
or to deprave the ignorant. I do not consider it neces
sary to examine the particular passages to which 
objection has been taken by the learned counsel ap
pearing for the State and I think it is sufficient to say 
that the test laid down by Cockburn, C. J., has not 
been satisfied in the present case.

As far as Joginder Singh is concerned, there is 
another additional fact and that is that there is no 
evidence that he had any knowledge that this article 
was obscene.

For the reasons given above, I set aside the deci
sion of the trial Magistrate and order that the accus
ed persons be acquitted. Dina Nath is on bail and 
his bail bond shall stand cancelled. The fine impos
ed on the three accused persons shall, if paid, be re
funded.

D u l a t , J. I agree.
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